STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MADALYNN A. SHEPLEY,
Petitioner,
VS. Case No. 05-1906

LAZY DAYS RV CENTER, | NC.,

Respondent .
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RECOMVENDED ORDER

On Septenber 1, 2005, an adnministrative hearing in this
case was held in Tanpa, Florida, before WIlliamF. Quattl| ebaum
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Craig L. Berman, Esquire
Berman Law Firm P. A
111 Second Avenue, Nort heast
Suite 810
St. Petersburg, Florida 33701

For Respondent: Richard C. MCrea, Jr., Esquire
Lui sette G erbolini, Esquire
Zi nober & McCrea, P.A
201 East Kennedy Boul evard, Suite 800
Post O fice Box 1378
Tanpa, Florida 33601-1378

STATEMENT OF THE | SSUE

The issue in the case is whether the Respondent unlawfully

term nated the enploynent of the Petitioner.



PRELI M NARY STATEMENT

On May 24, 2005, the Florida Conm ssion on Human Rel ati ons
(FCHR) forwarded to the Division of Adm nistrative Hearings, a
Petition for Relief filed by Madal ynn A. Shepley (Petitioner)
agai nst Lazy Days RV Center, Inc. (Respondent).

The hearing was initially scheduled for July 29, 2005, and
was continued upon the joint request of the parties.

The Petitioner, an anatomical nale, is a pre-operative
transsexual person living as a fenmale. In respect to the
Petitioner's wishes, the Petitioner was addressed as femal e
during the hearing; however, because the Petitioner is legally a
mal e, he is referred to as a nale for purposes of this
Recommended Order.

At the hearing, the Petitioner presented the testinony of
Al'len Kelley and testified on his own behalf. The Respondent
presented the testinmony of Allen Kelley and had Exhibits 1 and 2
admtted into evidence.

The one-vol une Transcript of the hearing was filed on
Sept ember 11, 2005. Proposed Recommended Orders were filed on
Cct ober 3, 2005, pursuant to an agreenent by the parties.

FI NDI NGS OF FACT

1. The Petitioner was born in 1964 as an anatom cal mal e
named Andrew Al l en Shepley. The Petitioner nmarried a female in

1984. The coupl e separated in Decenber 2000. During the course



of the marriage, the couple produced four children. They
di vorced in July 2002.

2. The Respondent is a |arge recreational vehicle
deal ership located in Seffner, Florida. The winter nonths are
the busy season for sales and service of recreational vehicles,
and the Respondent nmay enpl oy several hundred enpl oyees at that
tinme.

3. In August 1999, the Petitioner began enploynent as a
technician (essentially a nechanic) with the Respondent. His
duties as a technician included inspections and service and
repair responsibilities for recreational vehicles. He also
soneti mes perforned "wal k-t hroughs” w th vehicle purchasers at
the tinme of delivery during which features and operations of the
vehicle are discussed with the new owner.

4. The Petitioner worked for the Respondent for
approxi mately one year, and then in about August 2000, he noved
with his wife and children to Chicago where his wife's famly
was | ocat ed.

5. In Decenber 2000, the Petitioner returned to Florida
after separating fromhis wife. He sought a job and was again
enpl oyed as a technician by the Respondent.

6. Although the Petitioner was born anatomcally male, he
psychol ogically identifies hinself as female. The Petitioner

has been aware of the issue since his early childhood. For



various reasons, in Spring 2001, the Petitioner began a course
of psychot her apy.

7. During the psychotherapy, the Petitioner was di agnosed
wi th gender identity disorder, a condition wherein the
psychol ogi cal perspective of a person does not correspond to the
anatom cal gender into which the person was born.

8. After the diagnosis, the Petitioner continued with
psychot herapy and in June 2001 began transitioning into |iving
as a female, initially on a part-tine basis. He lived as a
femal e during non-work hours and as a male during his hours of
enpl oynent. As tinme passed, the Petitioner decided to begin
living as a female on a full-tinme basis.

9. In July 2001, the Petitioner requested approval from
t he Respondent to take the |ast week of the year as vacation
during which he planned to visit his children in Chicago. He
al so intended to begin living full-tinme as a femal e during the
vacati on.

10. Sone co-workers were already aware of the Petitioner's
intent to begin living as a female. The Respondent's
technicians work in teans of between six and ten enpl oyees per
team Each team has a foreman. Andrew Dietz was the foreman
for the Petitioner's team The Petitioner advised M. D etz at
sonme point in md-2001 that he had been di agnosed with gender

identity disorder and was planning to transition to life as a



femal e. The Petitioner believes that for various reasons other
enpl oyees nmay have been aware of the situation.

11. In August 2001, the Petitioner infornmed the
Respondent's human rel ations office that he intended to begin
living as a female on a full-tinme basis and would return to work
after the Decenber vacation as a female. The human rel ations
of fice apparently was supportive of the Petitioner's decision.

12. The human relations office inforned Allen Kelley of
the Petitioner's intent to begin living as a female. M. Kelley
was the manager in charge of the Respondent's service and
delivery operations. There is no evidence that M. Kelley had
any concerns about or objections to the Petitioner's decision to
live as a fenale.

13. In Septenber 2001, the Petitioner began hornone
treatnments which resulted in physical changes to the
Petitioner's body including breast devel opment, but the
Petitioner testified that the changes were not likely visible to
an "untrained eye."

14. The Petitioner also began to let his hair grow | onger
than he had previously. He began to wear acrylic fingernai
extensions w thout polish. H's ears were pierced.

15. In Decenber 2001, the Petitioner received a nerit pay
i ncrease and was part of a team of technicians receiving an

award for superior service.



16. As planned, the Petitioner took the |ast week of
Decenber 2001 as vacation

17. During the Petitioner's vacation, M. Kelley conducted
a series of neetings with the teans of service personnel and
advi sed themthat the Petitioner would return to enploynent as a
femal e. Sone enpl oyees expressed disconfort with the
Petitioner's decision during the neetings, but M. Kelley
advi sed themthat the Respondent was going to "work as best we
can to accommodate him"

18. Also during the Petitioner's vacation, the Respondent
re-label ed an existing single-user |ockable restroom (previously
identified as a wonen's facility) as a "unisex" facility to
provi de restroom access for the Petitioner.

19. On January 2, 2002, the Petitioner returned as a
female to his enploynment with the Respondent. He wore the sane
uni form he wore prior to the vacation. He put col ored nai
polish on the acrylic fingernails he had al ready been weari ng.
He added breast fornms under the bra he had been wearing prior to
his vacation. He wore makeup, including eye shadow and
l'ipstick.

20. The Respondent provided to the Petitioner, a nanetag
for his uniformidentifying himas "Mdalynn. "

21. There is no evidence that any person enpl oyed by the

Respondent in a managenent position made any derogatory comments



about the Petitioner, suggested that there should be any change
in the Petitioner's appearance or behavior, or was otherw se
unsupportive of the Petitioner's decision to return to work as a
femal e.

22. M. Kelley testified that beginning with the
Petitioner's return to work on January 2, 2002, M. Kelley spent
approxi mately two hours of each day dealing with issues rel ated
to the Petitioner's return to work as a female.

23. M. Kelley testified without contradiction that there
were conpl aints from several unidentified custonmers, to himand
to sales staff, about having to interact wwth the Petitioner.
The Petitioner acknow edged bei ng aware of one specific custoner
who conpl ai ned.

24. M. Kelley testified that he advi sed custoners that
the Petitioner was a good technician, but that other enployees
were available to work with customers upon request. M. Kelley
subsequently decided to address the issue by assigning other
techni ci ans to conduct vehicle wal k-throughs with custoners, and
so inforned the Petitioner.

25. M. Kelley had to twi ce warn one enpl oyee (Bruce
D ckens) who was |oudly unhappy with the Petitioner's decision
tolive as a female, but after M. Kelley advised M. Dickens

that further disruption by M. Dickens would result in unpaid



suspensi on, M. Dickens refrained fromcontinuing his
conpl ai nts.

26. M. Kelley testified as to "threats" relayed to hi m by
enpl oyees who clainmed to have know edge that other enployees
were planning sonme unidentified action against the Petitioner,
but M. Kelley was unable to recall the names of any of the
enpl oyees involved in either the threats or the reporting of the
threats. He did not advise the Petitioner of the alleged
threats. He did not contact |aw enforcenent about the
situation. He made no witten record related to the threats.

M. Kelley nonitored the enpl oyee parking area to ascertain
whet her any i nappropriate activity was occurring, but observed
not hi ng of concern.

27. M. Kelley testified that between six to twelve tines
dai ly, he observed various groups of technicians standing around
tal king, and that he had to enter the service area and direct
themto return to work. He did not overhear any conversations
but assumed that the conversations were related to the
Petitioner.

28. An incident involving graffiti placed in the "uni sex"
bat hroom was resol ved by renoval of the graffiti after the
Petitioner reported it to nanagenent.

29. On January 7, 2002, the Petitioner was called to the

human resources office where M. Kelley infornmed himthat he was



a substantial disruption in the workplace and that his
enpl oynent was bei ng term nat ed.

30. M. Kelley testified that he was sol ely responsible
for making the termnation decision. There is no evidence that
M. Kelley discussed the termnation with the owner of the
Respondent, or that any other enployee was involved in
M. Kelley's decision.

31. The Respondent enpl oyed several honobsexual technicians
during the period of the Petitioner's enploynment who were not
subj ected to any adverse enpl oynment action.

32. The Respondent enployed a femal e enpl oyee who
underwent breast enlargenent surgery during the tine the
Petitioner was enpl oyed by the Respondent. The Petitioner
testified that the female was a "distraction" at work that was
not subjected to any adverse enpl oynent action.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2005).

34. This case involves an alleged violation of the Florida
Cvil R ghts Act of 1992, Sections 760.01-10, Florida Statutes,
(the "Act"). Subsection 760.10(1)(a), Florida Statutes (2005)

provides that it is an unlawful enploynent practice for an

enpl oyer:



To discharge or to fail or refuse to hire
any individual, or otherwise to discrimnate
agai nst any individual with respect to
conpensation, terns, conditions, or
privileges of enploynent because of such

i ndividual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

35. Florida courts have determned that Title VIl federal
di scrimnation | aw shoul d be used as gui dance when applying the

provi sions of the Act. Harper v. Bl ockbuster Entertainnent

Corp., 139 F.3d 1385 (11th Cir. 1998); Florida Departnent of

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA

1991).
36. The United States Suprene Court established the
anal ysis that nust be applied in considering an enpl oynent

discrimnation claimunder Title VII in MDonnell Dougl as

Corporation v. Geen, 411 U. S. 792 (1973), as refined in Texas

Departnment of Community Affairs v. Burdine, 450 U S. 248 (1981),

and St. Mary's Honor Center v. Hicks, 509 U S. 502 (1993).

37. The Petitioner has the initial burden of establishing

a prima facie case of unlawful discrimnation. |In order to neet

the initial burden, the Petitioner nmust establish that (1) he is
a nenber of a protected class; (2) he was subjected to adverse
enpl oynment action; (3) the Respondent treated simlarly situated
enpl oyees nore favorably; and (4) he was qualified to do the

j ob.

10



38. If the Petitioner succeeds in establishing a prim
faci e case, the Respondent nust then articulate sone |egitinate,
nondi scrim natory reason for the enploynent decision. The
Respondent need not persuade the trier of fact that it was
actually notivated by the reasons, but nust nerely set forth,

t hrough the introduction of adm ssible evidence, the reason for
t hose actions. Burdine, at 254-255.

39. Once the Respondent articulates a reason for the
action taken, the evidentiary burden shifts back to Petitioner
who nust prove that the reason offered by the Respondent is not
the true reason, but is nerely a pretext for discrimnation.

40. The ultimate burden of persuading the trier of fact
t hat Respondent intentionally discrimnated against Petitioner
remains at all tines with Petitioner. Burdine, at 253.

41. Here, the Petitioner has failed to establish a prim
facie case of sex discrimnation.

42. The evidence clearly establishes that the Petitioner
was qualified to do his job and was subjected to an adverse
enpl oynent acti on.

43. As to whether the Respondent treated simlarly
situat ed enpl oyees nore favorably, the evidence is scant. There
is no evidence that the Respondent enpl oyed any ot her
transgendered persons. Perhaps, given the rationale offered by

t he Respondent for the Petitioner's term nation, the sole
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simlarly situated enpl oyee was a wonan whomthe Petitioner
asserted was a distraction after undergoi ng breast enhancenent
surgery; however, the evidence is insufficient to establish that
the distraction related to the enpl oyee's breast inplants was as
di sruptive to the workplace as the Petitioner's decision to
alter his gender

44. In any event, the primary reason that the Petitioner

has failed to establish a prinma facie case of sex discrimnation

is because the Petitioner is not a nenber of a protected cl ass.

45. Al though the original charge of discrimnation
asserted grounds of "physical disability," the subsequently
filed Petition for Relief states that the Petitioner is not
pursui ng the conplaint on grounds of disability. The Petition
for Relief sets forth three theories under which this claimof
sex discrimnation has been pursued.

46. The Petitioner's Petition for Relief asserts that the
Respondent discrinm nated against the Petitioner as a
"transgendered” or "transsexual" individual. Title VII provides
no protection against discrimnation on the basis of

"transgender" or "transsexualism" U ane v. Eastern Airlines,

742 F.2d 1081 (7th Gr. 1984), cert. denied 471 U S. 1017

(1985).
47. The Petitioner's Petition for Relief asserts that the

Respondent di scrim nated against the Petitioner as a female in

12



t hat anatom cal female technicians were not termnated from
enpl oynent. However, the Petitioner is by his own
acknow edgenent legally and anatom cally nal e.

48. Even were the Petitioner to undergo a surgi cal
procedure to alter his physical presentation frommle to
female, he will remain nmale under existing Florida law. See In

re Marriage of Kantaras v. Kantaras, 884 So. 2d 155, 161 (Fl a.

2d DCA 2004), review denied, 898 So. 2d 80 (Fla. 2005), wherein

the district court invalidated a marri age between a post-
operative transsexual (female to male) and her fenal e partner,
relying on a finding that the statutory neaning of "male" and
"femal e" referred to "imutable traits determined at birth.”
Accordingly, the Petitioner's claimof discrimnation as a
femal e nust fail because he is not female.

49. The Petitioner's Petition for Relief also asserts that
t he Respondent discrimnated against the Petitioner as a nale.
Clearly, males are protected by the prohibition against sex

discrimnation. Oncale v. Sundowner O fshore Services, 523 U S.

75 (1998). However, in this case, the theory under which the

Petitioner proceeds is that he was a victimof "sex
stereotypi ng" and that he was discrimnated agai nst because he
failed to conformto a social expectation of male behavior and

appear ance.
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50. The Petitioner relies on Price Waterhouse v. Hopkins

490 U. S. 228 (1989) to support his claim In Price Witerhouse

the partners at an accounting firminitially declined to act
upon a fenmal e senior nanager's candi dacy for partnership and
then, in the followi ng year, refused to reconsider her

candi dacy. According to the Court's opinion, one partner

descri bed the candi date as "macho." Another partner stated that
she "overconpensated for being a woman." The partner
responsi bl e for explaining the decision to the candi date advi sed
her that she should "walk nore femninely, talk nore fem ninely,
dress nore fem ninely, wear nake-up, have her hair styled, and
wear jewelry." The candidate charged the firmwth

di scrimnation on the basis of sex. The Suprene Court held that
the coments refl ected sex stereotyping and were evidence of sex
di scri m nati on.

51. Here, there is no evidence that any person in
managenent made any derogatory comrents about the Petitioner or
suggested that there should be any change in appearance or
behavior. There is no evidence that the Respondent was
unsupportive of the Petitioner's decision to return to work as a
femal e.

52. Further, courts have not extended Price Waterhouse to

enconpass factual situations wherein the person alleging sex

14



di scrim nati on has assuned the dress and behavi or of a gender
other than that into which the conpl ai nant was born

53. In Gler v. Wnn-Dixie, 2002 W. 31098541 (E.D. La.

2002), a male truck driver for Wnn-Di xie was term nated for
engagi ng in "cross-dressing"” during non-work hours. The
district court held that such behavior was not protected under
Title VII prohibitions against sex discrimnation, stating:

After much thought and consideration of the
undi sputed facts of this case, the Court
finds that this is not a situation where the
plaintiff failed to conformto a gender
stereotype. Plaintiff was not discharged
because he did not act sufficiently
mascul i ne or because he exhibited traits
normal ly valued in a fermal e enpl oyee, but

di sparaged in a male enployee . . . . The
plaintiff was term nated because he is a man
with a sexual or gender identity disorder
who, in order to publicly disguise hinself
as a woman, wears wonen's clothing, shoes,
underwear, breast prostheses, w gs, nake-up,
and nail polish, pretends to be a wonman, and
publicly identifies hinself as a woman naned
"Donna. "

|d. at *5.
54. The court further wote:

This is not just a matter of an enpl oyee of
one sex exhibiting characteristics

associ ated with the opposite sex. This is a
matter of a person of one sex assumng the
role of a person of the opposite sex. After
a review of the legislative history of Title
VIl and the authorities interpreting the
statute, the Court agrees with U ane and its
progeny that Title VIl prohibits

di scrim nation on the basis of sex, i.e.

bi ol ogical sex. Wiile Title VII's

15



prohi bition on the basis of sex includes
sexual stereotypes, the phrase "sex" has not
been interpreted to include sexual identity
or gender identity disorders.

Id. at *6.

55. More recently, in Etsitty v. Utah Transit Authority,

2005 W 1505610 (D. Utah 2005) a pre-operative transsexual
enpl oyee chall enged his term nation on the basis of gender non-
conformance and transsexuality. In rejecting the claim the
court stated:

There is a huge difference between a worman

who does not behave as fenmi ninely as her

enpl oyer thinks she should, and a man who is

attenpting to change his sex and appearance

to be a woman. Such drastic action cannot

be fairly characterized as a nere failure to

conformto stereotypes.
|d. at *5.

56. The Petitioner has offered no case |aw that could
support a conclusion that transsexuality is no nore than a
failure to conformto stereotype, or that the protections of
either Title VIl or the Act have been extended to address
di scrim nation against an enpl oyee who is transsexual .

57. It should be noted that the Respondent has asserted
that even if the Petitioner were entitled to | egal protection
under the Act, the disruption to the Respondent's busi ness was

sufficient to support the Petitioner's termnation. The primary

case cited in support of the assertion is Matima v. Celli, 228

16



F.3d 68 (2d Cir. 2000). However the facts of that case are
sufficiently distinguishable to render the case inapplicable
here.

58. In Matima, the Court found that the evidence
established that the term nated enpl oyee was confrontational and
antagoni stic, and that the term nation was supportable on those
grounds even in the absence of unlawful rationale for the
term nation.

59. In this case, there is no evidence that the Petitioner
was ot her than a good enpl oyee who received both a pay rai se and
a service award imedi ately prior to his return to work as a
femal e. Five days after his return, M. Kelley decided to end
the Petitioner's enploynment with the Respondent, and the
Petitioner has no recourse under the Florida Cvil Rights Act
for the decision.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Fl orida Comm ssion on Human Rel ati ons
enter a final order DI SM SSING the conpl aint of discrimnation

filed by the Petitioner in this case.

17



DONE AND ENTERED this 8th day of Novenber, 2005, in

Tal | ahassee, Leon County, Flori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 8th day of Novenber, 2005.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk
Commi ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301

Ri chard C. McCrea, Jr., Esquire

Lui sette G erbolini, Esquire

Zi nober & McCrea, P.A

201 East Kennedy Boul evard, Suite 800
Post O fice Box 1378

Tanpa, Florida 33601-1378

Craig L. Berman, Esquire
Berman Law Firm P. A

111 Second Avenue, Nort heast
Suite 810

St. Petersburg, Florida 33701

Cecil Howard, General Counsel
Conmi ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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